State of California Board of Equalization
Office of the Chief Counsel
Legal Department - MIC:83
Telephone: (916) 445-4380

Memorandum

To: Honorable John Chiang, Chair Date: June 10, 2005
Honorable Claude Parrish, Vice Chairman
Ms. Betty T. Yee, Acting Member
Honorable Bill Leonard
Honorable Steve Westly

From : Kristine Cazadd 4\& - A
Chief Counsel, Legal D Hartment

Subject: Chief Counsel Matters - June 30/July 1, 2005 Board Meeting

Proposed Rule 140 - Welfare Exemption Requirements for Low-Income Housing
Properties

Proposed Rule 140.1 - Requirements for Managing General Partner of
Limited Partnership for Welfare Exemption for Low-Income
Housing Properties

Proposed Rule 140.2 - Requirements for Supplemental Clearance Certificate for Limited
Partnership for Welfare Exemption for Low-Income Housing
Properties

Proposed Rule 143 - Requirements for Irrevocable Dedication Clause and Dissolution
Clause for Organizational Clearance Certificate for Welfare
Exemption

Staff recommends that the Board approve for publication the referenced proposed Property Tax
Rules 140, 140.1, 140.2 related to the welfare exemption for low-income housing properties under
Revenue and Taxation Code' section 214, subdivision (g), and proposed Property Tax Rule 143
related to the requirements for qualifying irrevocable dedication and dissolution clauses for nonprofit
organizations claiming the welfare exemption under section 214.

WELFARE EXEMPTION FOR LOW-INCOME HOUSING PROPERTIES

Section 214, subdivision (g) provides the requirements for the welfare exemption for low-income
housing properties. To summarize, that statute provides that properties used exclusively for low-
income rental housing, which are owned and operated by certain qualifying organizations qualify for
the welfare exemption if certain requirements are satisfied. The statute specifically provides that for-
profit limited partnerships in which the managing general partner (“MGP”) is an eligible nonprofit
corporation or eligible limited liability company is a qualifying organization. Proposed Rules 140,

! Unless otherwise specified, all statutory references are to the Revenue and Taxation Code.
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A recommends that if the Board elects to keep the list of 11 duties in
P) from which the MGP may elect which duties it agrees to perform, CAA
the MGP be required to perform more than 2 of the 11 listed duties.

ments’ Position (see Exhibit 5):

itment recommends adding the provision of charitable services or

ing charitable services to low-income housing tenants to the list of

rement duties. The MGP will then have 12 duties from which it can choose

e addition of proposed Rule 140.1, subdivision (a)(10)(xii):

charitable services or benefits, such as vocational training, educational
dcare and after school programs, cultural activities, family counseling,
, meals, and linkages to health and/or social services are provided or
>garding charitable services or benefits are made available to the low-
1g tenants.”

ftments also recommends a stricter definition of substantial management
Etthe MGP to perform 4 of the 12 listed duties, provided that the regulation
nerships formed after the effective date of the regulation (see Issue 3

t subdivision (a)(10) provide that:
Elanagement duties’ means that the managing general partner actually
ﬂor more of the following partnership management duties on behalf of the

rship.”

g Partnership Corporation’s Position (see Exhibit 6):

\g Partnership Corporation recommends a stricter definition of substantial

ss by requiring the MGP to perform 8 of the 11 listed duties. It believes that
fthe 11 duties is inadequate because the MGP could merely execute and

p documents and cause reports for partners and lenders to be prepared.

t subdivision (a)(10) provide that:

anagement duties’ means that the managing general partner actually
t or more of the following partnership management duties on behalf of the
rship.”
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6. Community Economics, Inc.s” Position (see Exhibit 7):
Community Economics, Inc. recommends a stricter definition of substantial management
duties by requiring the MGP to perform all 11 of the listed duties. It believes that requiring
all 11 duties will address the widespread belief that there is abuse in the current system.

It recommends that subdivision (a)(1) provide that:

‘““Substantial management duties’ means that the managing general partner actually
performs all of the following partnership management duties on behalf of the limited
partnership:” ‘

7. Santa Clara County Assessor (see Exhibit 8):
The Santa Clara County Assessor believes that by allowing a MGP to perform only 2 of 11
substantial management duties, the regulation will institutionalize the increasing number of
“sham” transactions in which the MGP is merely a “shell” for the limited partnership.
Accordingly, the assessor recommends that the Board not adopt proposed Rule 140.1 and the
welfare exemption for low-income housing should remain as it is currently administered. In
the alternative, the assessor recommends that the Board support a constitutional amendment
to allow nonprofit organizations that partner with for-profit developers to receive the property
tax exemption, regardless of their level of management responsibility.

ISSUE 3 — COMPLIANCE PERIOD

Proposed Rule 140.1, subdivision (f):
Whether Proposed Rule 140.1 should apply prospectively to new partnerships formed after the

effective date of the regulation.

1. Staff’s Position (see Exhibit 1):
Proposed Rule 140.1 should apply prospectively to claims for the welfare exemption or
applications for a SCC filed on or after the effective date of the regulation. For SCCs issued
prior to the effective date of the regulation, claimants must be in compliance with the
regulation by the January 1, 2007 lien date unless the Board has issued a written notice of
noncompliance, in which case claimants will have 90 days from the date of the notice of
noncompliance to comply with the regulation. Upon written request for an extension of time
prior to the expiration of the 90-day period, the Board will grant a reasonable amount of time
to comply with the regulation. ’

2. Community Investments’ Position (see Exhibit 5):
Community Investment recommends that proposed Rule 140.1 should only apply to limited
partnerships formed after the effective date of the regulation and should not apply to
previously formed limited partnerships even on a prospective-only basis. It explains that
existing projects followed the requirements for the welfare exemption as presently
administered to obtain loans and equity investments from third-party lenders and investor
limited partners. Some of these projects may have slim margins, and little or no cash flow
above debt service, and therefore, the requirements to qualify for the welfare exemption
should not be changed for such projects.
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California Housing Partnership Corporation believes that adding this subdivision will ensure
that the benefit of the tax exemption will be preserved beyond the 15-year tax credit
compliance period.

Add New Subdivision (a)(6)(iv):

MGP, “to the extent there is any cash flow available after payment of all project expenses,
debt service, reserves, deferred developer fee and partnership management fee, receives an
incentive management fee consistent with industry norms in California and in no event less
than 25% of the remaining cash flow.”

California Housing Partnership Corporation believes that incentive management fees are
critical to provide motivation to the MGP to ensure that the low-income housing project
operates as efficiently as possible.

Add New Subdivision (a)(6)(v):
MGP “employs personnel qualified and in a number reasonably sufficient to perform the
required substantial management duties for all of the properties under its supervision.”

California Housing Partnership Corporation believes that this will ensure that the MGP is
actually performing its management duties.

REVENUE IMPACT

No revenue loss resulting from the adoption of the proposed rules is anticipated. The definition
of MGP of a limited partnership in proposed Rule 140.1 is more specific than the current
definition of MGP as presently administered. Additionally, the requirements of a qualifying
irrevocable dedication clause and dissolution clause under proposed Rule 143 reflect statutory
requirements as presently administered. Therefore, the proposed rules do not expand the welfare
exemption.

COST IMPACT

There is no cost impact to the Board as a result of the adoption of the proposed rules.

CONCLUSION

Staff recommends that the Board approve staff’s draft of the proposed welfare exemption rules
and authorize that a public hearing be scheduled, in order to proceed with the rule-making
process. Proposed Rule 143 will clarify the requirements for irrevocable dedication and
dissolution clauses under sections 214, subdivision (a)(6) and 214.01. Additionally, proposed
Rules 140, 140.1 and 140.2 will provide clear guidance to for-profit and nonprofit developers,
_ lenders, and tax credit investors. as well as the county assessors and the Board’s staff as to the

.L-l

requirements to qualify for the welfare exemption for low-income housing properties under
section 214, subdivision (g), thereby promoting clarity and consistency in the administration of
the welfare exemption.
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The staff’s draft of the proposed rules for the welfare exemption for low-income housing, while
providing more specific set of requirements than currently administered, provide flexibility to the
low-income housing community to allow nonprofit organizations working with developers,
lenders, and investors so that the low-income housing industry can structure their transactions
according to the various business models consistent with the legislative intent to promote the
production of low-income housing in California.

If you have any questions on this matter, please contact Ms. Selvi Stanislaus, Acting Assistant
Chief Counsel, at (916) 324-2579, or Supervising Tax Counsel Sophia Chung at (916) 445-8485.

KEC:jlh

Attachments
Rules/140, 140.1, 140.2, 143/Welfare.doc

cc: Mr. Ramon J. Hirsig, MIC:73
Mr. David Gau, MIC:63
Mr. Dean Kinnee, MIC:64
Ms. Selvi Stanislaus, MIC:82
Ms. Mickie Stuckey, MIC:62
Mr. Stanley Siu, MIC:61
Mr. Todd Gilman, MIC:70
Ms. Anita Gore, MIC:86
Ms. Sophia Chung, MIC:82
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Mr. Steve Kamp
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Mr. Neil Shah
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with section 50053, rents do not exceed those prescribed by such terms.

(2) The percentage of the value of the property qualifying for the exemption is based on the
actual use of the property for rental to lower income households for the qualifying rent,
and is not limited to the percentage designated for use by lower income households in
the regulatory agreement, recorded deed restriction, or other legal document. Units
reserved for the resident property manager are included in the percentage of units that
qualify for the exemption.
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?) the substitute managing general partner meets all of the requirements of a managing
general partner set forth in subdivision (a)(6) above.

elegation of Authority Clause. If the limited partnership agreement contains a delegation of
IJthority clause, such clause must provide either that:

) the managing general partner may not delegate any of its substantial management duties
defined in (a)(10) above; or

’) the managing general partner may delegate its substantial management duties, defined in
(a)(10) above, to persons who, under its supervision, may perform such duties for the
partnership subject to the supervision by the managing general partner. If the managing
general partner elects to delegate one or more of its substantial management duties, the
managing general partner must demonstrate that it is actually supervising the
performance of the delegated duties.

rtification Requirements. The limited partnership must file for and receive a supplemental
earance certificate from the Board as provided in Regulation 140.2.

ne provisions of this regulation shall apply prospectively to claims or applications for the
[elfare exemption under Revenue and Taxation Code section 214 and supplemental
learance certificates under Regulation 140.2, filed on or after the effective date of this
egulation. For supplemental clearance certificates issued prior to the effective date of this
sgulation, claimants shall have until the January 1, 2007 lien date to be in compliance with
ES regulation unless the Board has issued a written notice of noncompliance. If the Board

s issued such notice, claimant shall have 90 days from the date of the notice to comply
rith this regulation. Upon written request for an extension of time prior to the expiration of
e 90-day period to comply, the Board shall grant a reasonable amount of time to comply
rith this regulation.
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1 year for which the Organizational Clearance Certificate is requested on its application if the
2 applicant amends its organizational documents- and submits a certified copy of the
3 amendment to the State Board of Equalization by the next succeeding lien date.
4
5 (2) If, at the time of filing, applicant’s organizational documents did not contain an irrevocable
6 dedication clause and/or a dissolution clause which meets the requirements of subdivisions
7 (c) and (d), respectively, and the applicant amends its organizational documents after the
8 next succeeding lien date, an Organizational Clearance Certificate may be issued under
9 Revenue and Taxation Code section 254.6 for the fiscal year following the lien date by
10 which the applicant amends its organizational documents and submits a certified copy of the
11 amendment to the State Board of Equalization.
12
13 (3) If the applicant amends its articles of incorporation, the amended articles must be filed with
14 the Secretary of State’s office and an endorsed copy must be provided to the State Board of
15 Equalization.
16
17 (4) The county assessor may not approve a welfare exemption claim until the State Board of
18 Equalization has issued an Organizational Clearance Certificate under Revenue and
19 Taxation Code section 254.6.
20
21
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y 23, 2005

kte Board of Equalization
lnorable John Chiang, Chair
N Street

=ramento, CA 95814

-~ Proposed Welfare Exemption Rule 140.1
ar Chairman Chiang:

At its executive board meeting on April 21, 2005 the California Assessors'
;ociation (CAA) approved a position on the State Board of Equalization's draft Rule
l. Since then, after their interested parties meeting on May 11, the Board’s staff has

ied Draft Rule 140.1 which was not significantly different than the original draft Rule
.

CAA continues to recommend more tightly written requirements for low income
Ising owned and operated by a limited partnership in which only the managing general
tner is qualified for the welfare exemption. As a gift of public funds the welfare
:mption for such low income housing must be administered in the same manner as any
ar welfare exemption — as a tax advantage that inures to the benefit of the targeted
ulation.

For this reason we recommend that paragraph (a)(6) (iv) be reinstated and amended
read “ensures that charitable services or benefits, such as vocational training,
icational programs, childcare and after school programs, cultural activities, and family
nseling are provided.” The rule should require the actual provision of services.

K]
Revise the definition of “substantial management duties” in (a)(10) to require both of
following:

(i) actively participates in the day-to-day operations and management of the low-
me housing property, or if such duties are delegated to a property management
'nt, participates in overseeing the work of the property management agent; and

(il) monitors compliance with government regulations and the filing or supervision of
filing of required documents with government agencies.

L If the Board elects to keep the list of duties in paragraph (a)(10) from which the
Laging general partner may choose which it performs, then at least make the minimum
ormance more than merely two. Given the current list, a managing general partner

1) execute and deliver partnership documents and 2) monitor compliance with

rnment regulations and that partner’'s work is done. Not bad for an exemption that
L save the limited partnership tens or hundreds of thousands of dollars and for which it
le not qualify except that the managing general partner is an eligible 501(c)(3)
“anization.

As chair of the Association’s Welfare Exemption Ad Hoc Subcommittee | remain
ilable to answer any questions or discuss these issues with you or your staff. You
y contact me at (951) 486-7444 or by email at colt@co.riverside.ca.us.

Thank you for your consideration of our position.

Very truly yours,

Cathy Colt, Riverside County Assistant Assessor
for R. Glenn Barnes, CAA President
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FFICE OF THE ASSESSOR
UNTY OF LOS ANGELES

320 KENNETH HaHN HALL OF ADMINISTRATION
Los AnGELEs, CaLIFORNIA 50012-2770
213.974.3101 / FAX 213.617.1483
htip://assessor.co.la.ca.us

RICK AUERBACH
ASSESSOR

May 23, 2005

ide Los Angeles County Assessor Rick Auerbach's views on )
| concerning the managing general partmer of a low-income housing
ing his remarks to this Rule, as he believes an appropriate rule in this
to curb the abuses that have occurred while not decreasing the
railable for low-income housing.

uld require that there are benefits to the residents of the property,
charitable aspect of the “Welfare Exemption” plus ensuring that the
in a manner consistent with the regulations of the governmental
rovided loans, grants or tax credits.

the California Assessors’ Association, indeed more tightly written

v income housing owned and operated by a limited partnership in
aging general partner is qualified for the welfare exemption. As a gift
wvelfare exemption for such low-income housing must be administered
-as any other welfare exemption — as a tax advantage that inures to the
:d population.

*should be reinstated and amended to read “ensures that charitable
such as vocational training, educational programs, childcare and after
Itural activities, and family counseling are provided." The rule

stual provision of services.
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tion of “substantial management duties” in (a)(10) to require both of

"ciphtes in the day-to-day operations and management of the low-
prty, or if such duties are delegated to a property management agent,
ing the work of the property managements agent; and

ompliance with government regulations and the filing or
ng of required documents with government agencies.

dopted by the Board and the Board staff exercises its power to audit
fully the abuses will end and low-income housing opportunities
mia. Please contact me if you have any questions at 213-974-3101
en(@co.la.ca.us,

i
!
Very truly yours,
: GARY YOWNSEND
Chief Deputy Assessor
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CALIFORNIA
HOUSING -
' PARTNERSHIP.

N CORPORATION

VIA FACSIMILE
916-323-8765.
May 23,2005 -

Dean R. Kinnee, Chief =~~~ -
Assessment Policy and Standards Division
State Board of Equalization ‘
'450 N Street/P.O. Box 942879 -
Sacramento, CA 94279-0064 .

Re: . Proposed Property Tax Rule 140.1,and 1402 = - -
~ Ilmplemeriting Revenue and Taxation Code 214(g) -

Deaer Klnnee B

" The California Housing Partnership Corporation was created by the state in 1988 to = .-
" play aleadership role in affordable housing resource issues. CHPCis uniquein = -
" combining transaction-based technical expertise with deep experience in affordable
~housing policy work. To date, CHPC has helped preserve and create more thari'7,000 -
units of affordable rental housing and has contributed to numerous state, local and
- federal housing policies.” - o : o A
- The welfare exemption plays a critical role in the financial feasibility all of the housing -
~ developments weiaxie worked on and, when properly used, enables owners to serve = .
- people-at deeper affordabiliz levels for longer periods of time. We are-aware, however, . -
of a number of cases in-which we believe the exemptionis being used in ways thatare
not consistent with the intent of Revenue and Taxation Code Section.214(g) governing- -
‘the useof the exemption by limited partnerships with a nonprofit managing general -~
partier.. We have also heard the Assessors from Los Angeles, Riverside and Santa Clara .
-Counties provide compelling testimony at the BOE interested party meetings regarding -
what they believe to be abuses of 214(g). ' Specifically, the structuring of transactions so .
‘that the nonprofit general partner has no control, is not “managing” the partnershipas -
required by the law, and is paid only a nominal sum simply for obtaining the’ =~ .-
‘exemption. - - . . . x

" Despite widespread agreement in the industry that this rule-making process should - "~ -
“ focus on curbing these abuses, the proposed rules to be watéred down to the point =~ ~
where, according to these assessors, they are worse than no rules at all because their =
weakness provides a cover for behavior inconsistent with 214(g) and will actually make -
it harder to prosecute abuses. For example, under the current draft of 140.1,a
‘managing general partner may have.no control over the partiership’s dedisions and can . .
* be paid $1.00 per year for performing two of the eleven substantial management duties .

MAIN-OFFICE - -+ - _SANDIEGO . - " LOS ANGELES | . SACRAMENTO. - . . INLAND.EMPIRE. .

- 369 Pin. Streer, - : .PO.Box319 . © 800-South Figueroa Streer RO Box 8132 .. ' 28545 OId Town. Front Streer
* Suire 300 Lo 113 West G Steeer - Suite 760 © © - .- I . 5325 Elkhom Blvd. . Suie 205 ;.. -, e
San Francisco, CA94104 - . San Diego, CA 92101 . Los Angeles, CA 90017 - Sacramearo, CA. 95842~ - Temecula, CA 92590°
Ph: (411) 433:6804, © " Ph:(858)693-1572 Ph: (213) 892-8775. . .~ Dh:{916) 683-1180 - " Dp: (909) 506-3377 -+ -+
| Fax: (415)433-6805 - Fax: (909) 506-3997 | Fax (13)Ro2-RTIE - 00 = T4 - Fax: (909).506-3997 -
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Thank you for your efforts with regard to this important issue.

i
‘ Sincerely,

.Joel Rubenzahl

cc: Ms. Ladeena Ford — State Board of Equalization
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Via E-mail and US Mail

Etandards Division
on

10064

ong opposition to proposed Rule 140, including the May 16 revisions. The proposed
managing general partner (MGP) to perform any “substantial management duties”
are essential for a developer to receive the property tax exemption.

managing general partner to perform only two of eleven management duties, the

itionalize the increasing number of “sham” transactions in which the MGP is merely a
ip. It would be possible for a nonprofit MGP to meet the provisions of the rule and
r receive any compensation. In exchange, the for-profit affordable housing developer

lial tax benefit in the form of a property tax exemption.

-ule seeks to drop the standard for managing general partners so low as to be almost

s proposed a rule in which the MGP’s only substantive contribution to the property is to
=xemption. The Assessor’s Handbook states, “ A managing general partner of a limited
11 the statutory powers authorized to a general partner of a general partnership...” The

me close to meeting that standard.

Eld more for-profit developers of affordable housing are using nonprofits as little more
> valuable property tax exemption. Last year the value exempted for nonprofit

ed 25% to almost $2 billion in Santa Clara County. The real losers are not only the
nizations that provide needed affordable housing, but the schools, cities, and other

on property tax revenue.

sham” rule designed to legitimize “sham” transactions. Rather than go through the

: this proposed rule, I would urge the Board to either drop the rule entirely and allow the
push for a constitutional amendment to allow nonprofit organizations that partner with
Keceive the property tax exemption, regardless of their level of management
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ORGANIZATIONS WHO PROVIDED COMMENTS

IN SUPPORT OF STAFF’S DRAFT OF PROPOSED WELFARE RULES

10.
1.
12.
13.
14.
15.
16.
17.
18.
19.
20.

21.

. AOF/Pacific Affordable Housing Corp.
. ARCS Commercial Mortgage

. Brackenhoff Management Group, Inc.

Bridge Property Management
Community Housing Assistance Program, Inc.

Coastal Rim Properties

. The Core Companies

Cox, Castel & Nicholson, LLP
Eagle Real Estate Group, LLC
Foundation for Social Resources
JSM Enterprises

Klein Financial Corp.

Law Offices of Patrick R. Sabelhaus
Meta Housing

MMA Financial

Related Capital

Resch Polster Albert & Berger LLP
RHC Communities

Silver Oak Land Company
Steadfast Companies

Suarez Accountancy Corporation

welfare.organization.doc
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